Illinois Department on Aging
2013 Adult Protection and Advocacy Conference

ari F. Silverman, Esq., Levin & Percont

et M. Sweis, Esq., Levin & Pe

“Themes” in Long-Term Care
ts over People”
e Worse the Care, the Higher the Share”

atthis Translatestois:

onitorcompliance with federal and state
egulations
ield complaints

spect nursing homes

sueviolationsand penalties

etermine Medicare/Medicaid eligibility

8/1/2013

verman, Esq. * MarvetM.
ity of Illinois College

of Intakeand Ca
Management

2 [ IGNI

ATTORNEYS AT Law

sores/bed sores
ration and/or malnutrition
esulting in injury
cation errors
ical, sexual and verbal abuse

rotectlng the Elderly

bradvocates, ombudsmen, individuals, a
bersshould understand the legal remedie
able to olderadults.

1ga lawsuit should not be seen as a controv
n, but rather a vehicle for change.
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gh Federal & State agencies regulate nu N ividual violations
es...

— Faced with limited resources s 4 i
ates incentives for the long-term care indus

— Large caseloads
A .. ver betterand safer care
— Constrained by the political process

ects others from future harm

government oversightstalls, victims t
eexample: C.M. for H.M. vs. Winchester Ho

0 gain the attention of corporations

tsare protected under Federaland
sovern residentsafety protectionsand qu g Home Care - Act 210 ILCS 45/1
tandards.
act ival Action - Common Law Negligence

— Long-Term care facilities are subject to more reg
than any other health care institution O ngful Death Action - Common Law Negli

facilities fail to provide proper care and
tisinjured, the residentor his/her far
t to filea lawsuit to recover compen
d non-economic damages

Residents

d in 1979 “amid concern over reports of inadeq
per and degrading treatment of patients in nursin,
10 ILCS 45/1 ate Debates, 81stIll. General Assembly, May14, 1979

s Nursing Home Care Act

ibus Budget Reconciliation Act 0f 1987 (“O




orth rights of all long term care facili

vands the powers of the State to deal with
ich provide inadequate care

quires training and minimum qualifications

n-licensed staff

ides new opportunities for residentsand
unityadvocates to become involved i
nursing home care

ling, but not limited to:
anage own financial affairs
Retain personal physician

Refuse medical treatment
Access to medical records
Rightto privacy
Free from physicaland chemical restraints

ee from unnecessary drugs

resent grievances without the fear of retaliation

"Abuse" means any physical or mental injury o
assaultinflicted on a resident other than by acci
means in a facility.

slect — Section 1

— Afacility's failure to provideadequate medical ca

mental health treatment, psychiatricrehabilitat

personal care, or assistance with activities
7

vate Cause of Action - Most significant
fthe NHCA

— Nursing Home Care Act authorizes a statutory ca
action for “actual damages and costs and attorne

Harrisv. Manor Healthcare Corp., 11 11l.2d 350,
1374, 95 Il Dec. 510 (1986)

A - “Abuse & Neglect” - A Resident’s
10 ILCS 45/2 - 107

— “An owner, licensee, administrator, employeeora

facility shall not abuse or neglect a resident.”

ursing homes to provide, at a mi
ighest practicable physical, menta
osocial well-being” of the resident
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ishes standards of care required for facilities w & Procedures

bursed by Medi 48
e lity’s own policies & procedures set the
carerecipients mustundergo a thorough assess e rd of

ed the MDS process, orMinimum Data Set ard of Care

+ Basis fornursing home’s reimbursement from M
1CA - The Standard of Care
ablishes standards of care for facilities in Illinois
lities receiving reimbursement from Medicaid m National Pressure Ulcer Advisory Pan
s federal regulations almost exactly in require

xample - Wound Assessment Weekly

recognized industry standards

Aregularprogram to prevent and treat press
rashes orother skin breakdownis to be practice
i hour, seven-day-a-week basis.

ommunicate Care Plan - Purpose: A resident who enters the facility witho
mplement Care Plan pressuresores does not develop pressuresores
individual's clinical condition demonstrates that
pressuresores wereunavoidable.

Develop Care Plan

e-Assess upona Change in Condition

pdate Care Plan Aresident having pressuresores shall receive tr
and services to promote healing, prevent infe
event new pressuresores from developing

ecessary precautions shall be taken to ass
sidents' environment remains as free of accid
azards as possible.
nursing personnel shall evaluate residents to
each resident receives adequate supervision and
assistance to prevent accidents. - Ata minimum, thereshall be at least one staff m
awake, dressed, and on dutyatall times.

Sufficient staff in numbers and qualifications s
dutyall hours of each day to provideservices
total needs of the residents.

e facility must ensure that:
» The resident environment remains as free of a
hazardsas is possible; and
» Eachresident receives adequate supervisio:
assistancedevices to prevent accidents.




ng homeswill claim that injuries “una
eloped

+ Many things required to show actual unavoidabi

+ Can'tkeep a resident they can't care for

ing critical information

aining relevantdocumentation

10n ethical considerations
ifying theappropriate client
ing the Model Rules of Professiona

ing with a resident or family

questions can you ask and what info!
ost helpful in helping a nursing home las
ermineif there is a cause of action to pursue

A defines unavoidabilityas:
A determination of unavoidable decline or failu

highest practicablewell-being may be made onl
the following are present:

+ Anaccurateand completeassessment;

* A careplanwhich is implemented consisten
based on information from the assessment;

« Evaluation of the results of the intervention
revising the interventions as necessary.

torney/advocate/caregiver’srolein defe
sof injured and abused older adults begi:

> intake process involves seeking critical info
obtaining relevant documentation thatyo
ly can then relay to the nursing home la

g with a resident or family me
s the nature and extent of the injury?
at does the resident or family believe the fa

id not do to cause these injuries?
ersonal observation

A nursing home employee blew the whistle

octor or other healthcare provideradvisec
ntacta lawyer
ospitals havea duty to reportsuspected ne
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g with a resident or family me

ey filea complaint with the Illinois Dep
ublic Health?

IDPH report may help you determinew.
ot to pursue a case.
Jo not be discouraged if the IDPH does no

g with a resident or family me
questions to consider:
amily history

— Istherea will
— Whoare the heirs

ilyinvolvement in their loved one’s care

es of physiciansand staff member:

ords, as does the
1sed resident

horized Relative” under 735 ILCS

g with a resident or family me

ablish a medical history before the resid
dmission to the nursing home through the
he resident’s injury or death
— Co-morbidities?
Ask about any hospitalizations or admissio:

e familyalready obtained medical rec

orizes the obtaining of records

ent or his or her legal representative has the right:

ess all records pertaining to him/herself within 24
luding weekends and holidays) upon an oral or writt
est;and

chase photocopies of the records orany portions of

requestand 2 working days advancenoticeto the f;

sing home is not complying with the re
ents, report them to the IDPH
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g with attorneys to identify who c

Ilding the Model Rules of Professional
ct

ofessional Cond

aresident cannot make decisions about legal rep
o mental impairment or for some other reason, the
maintain a normal client-lawyer relationship with t}

ient’s competence is in question, a probate
p assess whetheran objective third party - ¢
,conservator, or guardian - should be app

ional Conduct

dentiality
e nursing home lawyer cannot reveal
ormation related to the legal action u
 client gives informed consent.

— Family members arenot entitled toall informati

the lawsuitor the client’s medical conditions.
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of a nursing home resident’s age and medica
ontactis likely from a family member or friend

e injured nursing home resident is still alive, the res:
rta claim for damages.

e injured nursing homeresident is deceased, then
urviving beneficiaries can asserta claim for damag

e relationship between a client and a
e lawyer only arises when both thea

d client have consented to its formatio

and Families Tak

ate them on their rights

p them gain access to the courts
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gacurrent resident ting them with an attorney

at to look for in an attorney...
— Experience representing olderadults
Experience handling similar types of cas

1forming them of their legal rights
elping them obtain the proper documen
IDPH reports
Records

Contactus
s, feedback, or if you belie
e been your experiences from the 10lder adult you know or wo

have you observed regarding common o
. Sweis: MMM
can we help you facilitate the legal proces
ectelders? Levin & Perconti
325 N. LaSalle St. Suite 450
Chicago, IL 60654
312-332-2872
Jlevinperconti.cc




